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HEALTH INSURANCE REFORM/Emergency Medical Care Mandate

SUBJECT: Patients' Bill of Rights Act . . . S. 1344. Graham amendment No. 1235 to the Daschle (for Kennedy)
amendment No. 1233 to the Daschle substitute amendment No. 1232.

ACTION: AMENDMENT REJECTED, 47-53

SYNOPSIS: As introduced, S. 1344, the Patients' Bill of Rights Act, contains the text of S. 6, a health insurance regulat
bill proposed by Senator Kennedy and other Democrats. The bill: will regulate the structure and operation of

health insurance products at the Federal level; will impose extensive mandates on consumers, health insurers, and einploye

will create new rights to sue employers and insurers for unlimited compensatory and punitive damages. As estimated b

Congressional Budget Office (CBO), this Democratic plan will cause insurance premiums to rise by an average of 6.1 parcent (v

will be in addition to any increases from inflation or other causes). The 6.1-percent cost increase, which will totab ¢ ®illi

5 years, will cause approximately 1.8 million Americans to lose their health insurance coverage.

The Daschle substitute amendment would enact some of the provisions of the Patients' Bill of Rights Plus Act (S. 30C
proposed by Republican Members. (Senator Daschle offered the amendment so that Democrats could propose amendment:
The Republican bill: would enact consumer protections standards for federally regulated health insurance plans; would requi
private group health plans to provide a wide range of comparative information about health insurance coverage; woull requil
private group health plans to have written grievance procedures, internal appeals processes, and independent external &
processes; would prohibit all private group and individual health plans from denying coverage, adjusting premiums, oratejsisting
based on genetic history or testing; would give self-employed individuals a full tax deduction for their health insurance c
immediately (currently a full deduction is being phased in; the Daschle amendment dropped this reform); and would give e
American the option of starting medical savings accounts (MSAs; the Daschle amendment dropped this reform as well). The |
estimates that the Republican plan would raise premiums an average of .8 percent. However, its net effect would bele increa
total number of insured Americans because it also would give them access to MSAs and would make insurance more affordat
self-employed Americans.

(See other side)

YEAS (47) NAYS (53) NOT VOTING (0)
Republicans Democrats Republicans Democrats Republicans Democrats
(2 or 4%) (45 or 100%) (53 or 96%) (0 or 0%) 0) 0)
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Bryan Levin Burns Mack
Byrd Lieberman Campbell McCain
Cleland Lincoln Cochran McConnell
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Daschle Moynihan Coverdell Nickles
Dodd Murray Craig Roberts
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Durbin Reid DeWine Santorum
Edwards Robb Domenici Sessions
Feingold Rockefeller Enzi Shelby .
Feinstein Sarbanes Fitzgerald Smith, Bob (1) EXPLA.N.ATION. OF ABSENCE:
Graham Schumer Frist Smith, Gordon 1—Official Business
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The Daschle (for Kennedy) amendment would apply to State regulated group insurance plans the consumer protection standards
that the Republican bill would apply to federally regulated group insurance plans (thereby subjecting them to dual regulation).
The Graham amendmentwould add provisions on emergency medical care that would have one main distinction from the
underlying Republican bill's provisions on emergency medical care. The Republican bill would require all group healtilplans to
their participants to go to emergency rooms for treatment without prior authorization under the "prudent layperson” standard. A
"prudent layperson" would be defined as an individual who had an average knowledge of health and medicine. Furthegrdsealth pl
participants would have to be allowed to go to the nearest emergency room regardless of whether it was within the plan's networ
of health care providers, and a health plan could not charge higher copayments or other fees for emergency servicesgidevided ou
of its network of providers. Once an emergency situation was stabilized (meaning that the patient no longer faced a medical
emergency situation) a health plan would not be required to pay for additional, poststabilization services that it diorizet auth
The main difference of the Graham amendment is that it would require a health plan to pay for any poststabilization aervices if
health plan could not be reached for instructions on further care within 1 hour after stabilization of a patient anaifjthencar
met the regulatory definition for covered postdizdition care currently used by Medicare and Medicaid for their health maintenance
organization (HMO) participants (that definition is "medically necessary, nonemergency services furnished to an enrbéiee after
or she is stabilized following an emergency medical condition™).

Those favoringthe amendment contended:

The Graham amendment on emergency medical care is better in three ways than the emergency care provisions in the Republican
bill. First, though both alternatives would forbid HMOs from charging more for emergency care from out-of-network proeiders, th
committee report to the Republican bill would undermine its prohibition. Our Republican colleagues have said that the ambiguity
created by the committee report was unintentional and that they will offer a clarifying amendment to remove it. Secotdtthough
bills would require coverage of all emergency room treatments tdiztan emergency, the Republican bill would add some
ambiguous language that would undermine this requirement. Our Republican colleagues, again, say that the ambiguity was
unintentional so they will offer an amendment to remove it. Third, the alternatives diverge sharply on the issue of patststabili
care. The Graham amendment would make an HMO pay for additional care if it could not be reached for authorization for such care
This requirement makes sense. For instance, if a patient's fever were reduced, but the hospital doctors did not knowertey it had
so high in the first place, they might believe that it would be safest to keep him overnight for tests and to monitotibis. ¢bndi
that patient knew that the costs of such a stay would run into the thousands of dollars and if that patient did not krrativewhethe
costs would be covered by his HMO he might refuse the needed treatment. Patients should not be put in that position.dl'he standa
for covered care that would be used by the Graham amendment is the same standard now being used by Medicare and Medicaid.
Medicare and Medicaid, with 70 million patients, are doing well with that standard, so we do not see why private plans could no
enjoy similar success. We believe that the Graham amendment would clearly do better than the Republican bill in ensuring access
to emergency care. We therefore strongly support this amendment.

Those opposinghe amendment contended:

The differences between the Republican and Democratic approaches on this issue are small. Our colleagues have raised two
concerns which we believe are technical (regarding report languagengiugidge on appropriate emergency care) which we will
happily correct with a clarifying amendment. They have also raised another concern regarding poststabilization care.rfihat conce
is substantive. Our colleagues have noted that after a patient is stabilized, if that patient's HMO cannot be reachaddtoautho
for further treatment, the attending physician often has a medical obligation to provide additional care. They have #isd, noted
under the Republican bill, an HMO would not be required to pay for any such poststabilization care given. In all candevewe bel
that our colleagues have identified a real problem. Therefore, it is our intent to offer an amendment that would requiréoan HMO
pay for poststabilization care related to an emergency room admission if it could not be reached within a very short tifterframe
a patient was stabilized. Our Democratic colleagues, though, seem unable to take "yes" for an answer. They say thasthey want u
to accept the standard for poststabilization care that they have proposed in their amendment. We cannot. Tifggstedeusing
the Medicare/Medicaid regulatory language which authorizes any medically necessary care, whether related to the emergency room
visit or not. Thus, a man who thought he was having a heart attack could go to the emergency room and find that he only had
indigestion, and then, while he was there, decide he might as well have a battery of totally unrelated tests. Under the Graham
amendment, the HMO would have to pay. Our colleagues tell us that we should not expect such abuses because Medicare and
Medicaid have not reported problems. Of course, these are the same two programs that are infamous for the amount of waste and
abuse they allow, that are growing exponentially in cost, and that are largely responsible for the size of the natiomahdebt. F
we know that most Medicare and Medicaid patients are notin HMOs, and we know that HMOs have been quitting the Medicare plan
in the last couple of years because they are losing money in it. Further, if our colleagues are really convinced that the only
poststabilization care that is given is care that is related to the emergency events, then why would they object tongsttighteni
definition to say so? An open-ended definition is an invitation to abuse. We therefore must oppose this amendment.



